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Dear Ms Maguire MSP, Convener  
 
 
Friends of the Earth Scotland are grateful for the Equalities and Human Rights Committee’s 
continued interest in our Petition (PE1372) on Aarhus Compliance, and the action taken last 
year to seek updates from the Scottish and UK Governments on matters arising from the 
petition. We appreciate that progress in pursuing this matter has been delayed by the 
COVID-19 pandemic, and are glad to see the petition back on the Committee’s agenda.   
 
We wish to take this opportunity to update the Committee on a number of relevant points 
before its next consideration of our Petition.  
 
Firstly, we would like to point out that our letter to the Committee dated 25 September 2019 
(and attached as annex 1) responding to the Committee’s correspondence with the Scottish 
Government in summer 2019 remains relevant, and that points raised under the following 
headings in particular, remain unanswered by the Scottish Government: 
 

• Compliance of Scottish Civil Justice System with the Aarhus Conventions 
• Obligation to respond to Compliance Committee’s findings 
• Assessment of impacts of Court Reform process 
• Overcoming Barriers to Strategic Litigation 

 
On Compliance with the Aarhus Convention we would add that further to our letter of 25 
September 2019, in October 2020, the Aarhus Convention Compliance Committee invited 
comments from civil society observers on the UK’s third and final progress report on 
Decision VI / 8k1, which as you will be aware, found the UK, and the Scotland as a distinct 
jurisdiction within the UK, in non-compliance on a number of issues relating to access to 
justice in environmental matters. Our response is attached as annex 2 to this letter (paras 
32-47 relate to Scotland) for the Committee’s information. This response addresses the 
revisions to the Protective Expense Order (PEO) rules of court outlined in the Scottish Civil 
Justice Council’s (SCJC) submission to the EHRC of December 2019, which we note makes 
no claim for PEO regime compliance with the Aarhus Convention.  
 
In summary, our view is that Scotland remains in non-compliance with the Article 9 
(Access to Justice) provisions of the Aarhus Convention, with the PEO system still not 
fit for purpose despite several revisions of court rules (including those detailed in the SCJC 
submission), the Scottish Government’s policy of full cost recovery of court fees and barriers 
to accessing legal aid in environmental cases combining to make access to justice in 
																																																								
1 https://unece.org/decision-vi8k-concerning-united-kingdom  



environmental matters prohibitively expensive and therefore illegal under international law. A 
more detailed exploration of non-compliance can be found in our previous letter (annex 1) 
and recent response to the ACCC (annex 2).  
 
As per our previous letter a further communication on (ACCC/C/2017/156) is presently 
before the ACCC concerning a general failure by the UK (including Scotland and Northern 
Ireland) to provide an adequate review of the ‘substantive legality’ of certain decisions, acts 
and omissions in accordance with Articles 3(1) and 9(2), (3) and (4) of the Aarhus 
Convention.2 The essence of this Communication is that judicial review provides an 
examination of procedural legality only, whereas the Convention requires access to a review 
procedure which considers substantive legality of the claim.   
 

• EU Exit Governance Gap, including in enforcing the Aarhus Convention 
• An Environmental Court or Tribunal for post EU Exit Governance 

 
We note that the since our last submission to the Committee, the UK Withdrawal from the 
European Union (Continuity) (Scotland) Bill has been introduced, and has its Stage 3 debate 
on 22 December 2020.  
 
The Bill enshrines four guiding environmental principles on the environment,3 derived from 
those provided for in the Treaty on the Functioning of the EU, in Scots Law and establishes 
a watchdog body, Environmental Standards Scotland. These are welcome developments, 
and certain Government amendments at stage 3 should strengthen the Bill by introducing a 
requirement to have due regard to the environmental principles, and improving the scope of 
ESS to include climate change.  
 
A number of important opposition amendments have also been put forward that would 
further strengthen the Bill in terms of keeping pace with EU standards and protections in 
relation to the environment, and ensure that the right citizens of Scotland currently have to 
raise cases with the European Commission is replicated in the new watchdog body’s remit. 
Scottish Environment LINK’s Stage 3 Parliamentary Briefing4 provides more detail on the 
importance of these amendments.    
 
However, we note that even in the event that these opposition amendments pass, 
provisions of the Continuity Bill are not in themselves sufficient to fill the governance 
gap arising due to EU exit, dealing as they do with the loss of oversight of the European 
Commission, but not with the loss of the Court of Justice of the EU. Nor do they detract 
from the Scottish Government’s ongoing need to ensure compliance with the Aarhus 
Convention in relation to barriers to access to justice (as per above) which long predate the 
additional governance issues raised by EU Exit.  
 
As per our correspondence of September 2019 we consider the establishment of a specialist 
environmental court or tribunal is the best way to address both the loss of oversight of the 
CJEU and ongoing compliance with Article 9 provisions of the Aarhus Convention. 
 
We note that the Scottish Government consultation on a potential merger of the Land Court 
and Lands Tribunal over the summer, sought views on additional functions, specifically 
																																																								
2 http://www.unece.org/environmental-policy/conventions/public-participation/aarhus-
convention/tfwg/envppcc/envppcccom/acccc2017156-united-kingdom.html 	
3 the four guiding principles enshrined in the Continuity Bill are: (a) the precautionary principle as it relates to the 
environment, (b) the principle that preventative action should be taken to avert environmental damage, (c) the 
principle that environmental damage should as a priority be rectified at source, (d) the principle that the polluter 
should pay	
4 https://www.scotlink.org/wp-content/uploads/2020/12/Scottish-Environment-LINK-Continuity-Bill-Stage-3-
briefing-17-December-2020.pdf		



environmental in scope, being added to the courts’ jurisdiction.5 Friends of the Earth 
Scotland contributed to and supports the response of the new Environmental Rights Centre 
for Scotland to this consultation, which articulates the key arguments for a specialist 
environmental court or tribunal.6  
 
We note a further amendment to the Continuity Bill that would require Ministers to consult on 
the effectiveness of environmental governance measures, including consideration of a 
dedicated environmental court or tribunal. However, we would emphasise that this 
requirement to consult, should the amendment pass, should not be used as an excuse to 
delay exploration7 of the need for an environmental court or tribunal, including through the 
Scottish Land Court and Lands Tribunal merger process.  
 

• Human Rights Incorporation  
 
We note that we are participating in the Civil Society Reference Group and the 
Environmental Roundtable of the Task Force successor body to the Human Rights Advisory 
Group. As per our correspondence of September 2019, we consider it is essential that the 
incorporation of environmental rights into Scots Law is carried out, and done so with 
reference to the UN Framework Principles on Human Rights and the Environment, which 
includes the rights enshrined under the Aarhus Convention.8  
 
However, we note that in even a best-case scenario, the timescale for incorporation of the 
right to a healthy and safe environment, and other human rights, into Scots Law means the 
rights will not be justiciable until the end of the next Parliamentary session in 2026 at the 
soonest. It would be unacceptable if Scottish Ministers delayed action to comply with our 
legal obligations under the Aarhus Convention until then. Furthermore, we would emphasise 
that the incorporation of the right to a healthy and safe environment alone will not 
automatically resolve the longstanding issues with access to justice highlighted above, in 
annexes, and previous correspondence with the Committee.  
 

• Recommended next steps for EHR Committee  
 
Given the long history of correspondence between this Committee’s predecessor and the 
Scottish Government, which has resulted in next to no progress in terms of improved 
compliance with the access to justice provisions of the Aarhus Convention, we respectfully 
reiterate our request that the EHR Committee act to ensure that the Scottish Government is 
held to account for complying with its international legal obligations. 
 
We recommend that the Committee should take the following steps: 
 

• Undertake an inquiry into Aarhus Compliance. As part of this, the Committee should 
call the Cabinet Secretary, amongst others, to give oral evidence and produce a 
report with its findings and recommendations. Recognising that time is short before 

																																																								
5 https://www.gov.scot/publications/consultation-future-land-court-lands-tribunal/  
6 https://www.ercs.scot/wp/wp-content/uploads/2020/10/Response-to-the-Scottish-Governments-consultation-on-
the-future-of-the-Scottish-Land-Court-and-the-Lands-Tribunal-for-Scotland-October-2020-2.pdf  
7 Under the provisions of the Continuity Bill it is unlikely that such a consultation would take place sooner than 
late 2022, should the amendment pass. Exploration of the need for a specialist environmental court or tribunal 
ahead of such a consultation would be extremely valuable in providing a strong basis for the exercise. Such 
exploration could for instance include collating and publishing of evidence for the case for a specialist 
environmental court or tribunal drawing on responses to the consultation on the potential merger of the SLC and 
LTS, and the 2016 consultation on Developments in Environmental Justice, as well as evidence from other 
jurisdictions.  
8 Framework Principles on Human Rights and the Environment (2018) 
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/FrameworkPrinciplesReport.aspx 
  



the next Parliamentary session such an inquiry could be brief, and intended to 
provide a steer for next steps for the successor EHR Committee.  
 

• Request the Scottish Government to publish a legal analysis within a short defined 
timescale (i.e. within three months) which justifies its position that it is compliant with 
the Convention. 

 
• Recommend that the Scottish Government expedites the incorporation of the right to 

a healthy and safe environment in Scots Law, while recognising that this does not 
detract from the need to address ongoing issues with Aarhus compliance.   

 
We would be happy to discuss or further elaborate on any of the above at the Committee’s 
request. We note this submission is supported by Scottish Environment LINK’s Governance 
Group and the Environmental Rights Centre Scotland.  
 
 
Yours sincerely,  
 
 
 
Mary Church 
Head of Campaigns 
Friends of the Earth Scotland  
 
 
 
Annex 1  
 
Friends of the Earth Scotland Letter to the Equalities & Human Rights Committee, 25 
September 2019 
 
 
Annex 2  
 
Friends of the Earth England, Wales & Northern Ireland, Friends of the Earth Scotland, 
Royal Society for the Protection of Birds and the Environmental Rights Centre for Scotland 
joint response to the UK’s third progress report to the Aarhus Convention Compliance 
Committee on Decision VI/8k, 29 October 2020 
 
 
 
 
 


